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STATEMENT OF THE CASE 
Nature of the Case 
Christopher Delfeido Gonzalez appeals from the district court's order 
denying his motion under Rule 35. 
Statement of Facts and Course of Proceedings 
The district court entered a judgment of conviction against Gonzalez for 
attempted strangulation, aggravated battery with use of a deadly weapon, 
second degree kidnapping, aggravated assault with a deadly weapon, 
misdemeanor battery, and two counts of misdemeanor domestic battery. (R., p. 
25.) Gonzalez timely appealed, and the Court of Appeals affirmed. State v. 
Gonzalez, 2010 Unpublished Opinion No. 345 (February 10, 2010) (remitittur 
issued June 8, 2010). (R., p. 26.) 
Three years later, Gonzalez filed a Motion for Correction of Illegal 
Sentence under I.C.R. 35. (R., pp. 13-24.) In the motion, Gonzalez challenged 
the district court's application of a weapons enhancement as a violation of the 
double jeopardy clause, and the district court's alleged failure to bifurcate his trial 
as to the weapons enhancement. (R., pp. 14-16, 19-22.) Gonzalez also 
asserted the district court erred by failing to instruct the jury on the lesser 
included offense of false imprisonment. (R., pp. 17-23.) The court denied the 
motion as outside the purview of I.C.R. 35(a), and untimely (under I.C.R. 35(b)). 
(R., p. 27.) 
Gonzalez filed a timely appeal. (R., pp. 29-31.) 
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ISSUE 
Gonzalez states the issue on appeal as: 
Mindful of State v. Hernandez, 120 Idaho 653 (Ct. App. 1991), and 
State v. Hudson, 129 Idaho 478 (Ct. App. 1996), did the district 
court err when it denied Mr. Gonzalez's Motion for Correction of 
Illegal Sentence Pursuant to I.C.R. 35? 
(Appellant's brief, p. 2.) 
The state rephrases the issue as: 
Has Gonzalez failed to show the district court erred in denying his Rule 35 
Motion because the decision was correct under controlling Idaho law? 
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ARGUMENT 
Gonzalez Has Failed To Show The District Court Erred In Denying His Rule 35 
Motion Because The Decision Was Correct Under Controlling Idaho Case Law 
A. Introduction 
Gonzalez argues the district court erred by denying his Motion for 
Correction of Illegal Sentence. (Appellant's brief, pp. 1-3.) Gonzalez asserts 
error despite the Court of Appeals' holdings in State v. Hernandez, 120 Idaho 
653, 818 P.2d 768 (Ct. App. 1991 ), and State v. Hudson, 129 Idaho 478, 927 
P.2d 451 (Ct. App. 1996). The holdings in those cases support the district 
court's order denying Gonzalez's motion, therefore this Court must affirm. 
B. Standard Of Review 
In reviewing a district court's denial of a Rule 35 motion challenging the 
legality of a sentence, the appellate court exercises free review. State v. Lee, 
116 Idaho 515, 516, 777 P.2d 737, 738 (Ct. App. 1989). 
C. Applying Idaho Court Of Appeals Precedent, The District Court Properly 
Denied Gonzalez's Rule 35 Motion 
In his Rule 35 Motion, Gonzalez asserted his sentence was illegal on the 
following grounds: the weapons enhancement violated the double jeopardy 
clause (R., pp. 14-15, 19-22); the use-of-a-deadly-weapon charges should have 
been tried separately (R., p. 16); and the district court erred by failing to instruct 
the jury on the lesser included offense of false imprisonment (R., pp. 17-23). 
The Idaho Court of Appeals has conclusively determined these issues in 
Hernandez and Hudson. Under those decisions, the district court correctly 
denied Gonzalez's Rule 35 motion. 
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In Hernandez, the Court of Appeals held that "a sentence imposed for 
conviction of a crime, then enhanced for the use of a firearm during the crime, 
does not violate a defendant's right to be free from double jeopardy." 120 Idaho 
653, 659, 818 P.2d 768, 774 (Ct. App. 1991) (citing State v. Galaviz, 104 Idaho 
328, 658 P.2d 999 (Ct. App. 1983) (other citations omitted)). Here, as in 
Hernandez, Gonzalez was convicted and sentenced for a crime involving use of 
a deadly weapon, then received a sentencing enhancement for the use of a 
deadly weapon. (R., p. 25.) Hernandez, 120 Idaho at 654, 818 P.2d at 769. 
Under Hernandez, Gonzalez's sentencing enhancement did not violate his right 
to be free from double jeopardy. 
Regarding Gonzalez's argument the district court failed to bifurcate his 
trial as to the use-of-a-deadly-weapon charges, Hernandez controls as well. In 
Hernandez, the Court held that "where the use of a firearm or deadly weapon is 
an essential element of the crime for which a defendant is charged and he is 
found guilty, the jury has already made its factual determination as to whether 
the particular weapon has been used, and the judge need not submit the issue to 
the jury for a special finding to determine whether a firearm or deadly weapon 
was used." kt Because the jury determined that Gonzalez committed 
aggravated assault and aggravated battery with a deadly weapon, there was no 
need to conduct a separate proceeding for the jury to again determine whether 
Gonzalez had used a deadly weapon. Under Hernandez, the district court did 
not commit a double jeopardy violation, nor err in failing to bifurcate Gonzalez's 
trial. 
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Under Hudson, the Court of Appeals held that, where a jury convicts on a 
charged offense, the court's failure to instruct on lesser included offenses is 
harmless error under the "acquittal first" requirement of I.C. § 19-2132(c). 129 
Idaho at 480, 927 P.2d at 453. Under I.C. § 19-2132(c), "[i]f a lesser included 
offense is submitted to the jury for consideration, the court shall instruct the jury 
that it may not consider the lesser included offense unless it has first considered 
each of the greater offenses within which it is included, and has concluded in its 
deliberations that the defendant is not guilty of each of such greater offenses." 
See ~ Here, as in Hudson, the jury unanimously concluded Gonzalez was 
guilty of the charges for which it was instructed by the court. (R., p. 25.) ~ at 
479-80, 927 P.2d at 452-53. Under I.C. § 19-2132(c), having convicted 
Gonzalez of the charged offenses, the jury was precluded from considering any 
lesser included offenses. Accordingly, the court's failure to instruct on lesser 
included offenses was harmless, and this Court should affirm. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order denying Gonzalez's Rule 35 Motion. 
DATED this 9th day of April, 2014. 
D~ 
Deputy Attorney General 
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